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The Issue

A When marital breakdown occurs In a First
Nation community, the rules ofihow
SPOUSES can divide property are uncertain.

A ThIS IS because provinees have no
authority to legislate in respect:of
Matrimonial property on reserves.

A The federal Indian Act makes no reference
to the Issue of matrimonial property,
creating a legislative gap on-reserve.




The Reality

A As provincial and territorial courts do not-have
the authority to deal with; Matrimaonial property
0N a reserve they cannot:

A order the spouse with a CP to leave the
matrimonial'lhome onaresernve so the other
spouse can live there,

A order the property to be-seized and sold; or,

A make a decision about the poessession or
division of the matrimonial home.



Reality

A This means that when a relationship breakdown
OCCUTrS, If the spouse with custody. ofithe
children Is not named on the CP, he or she may.
have to leave the reserve with the children.

A Housing shortages on reserve land add to the
problem. For a non-member living on a reserve
with a band member, the end of the-relationship
usually means the end of the opportunity to live
on the reserve.



The Reality

A Even when the man and woman are
named jointly on the CP, Ifithere Is a
disagreement over who should stay in the
home, a judge has no authority to decide
WRICH Spouse can Stay In the home with
the children. The situation cannot be
resolved In the courts.



The Reality

A The court can, however, order one spouse
10 pay. money. to the other spouse to
C.omp-ens;a;t e 'f-or -t he- s
value of the matrimonial home.

~

A TThese court orders are hard to enforce
due to restrictions on the seizure of
property and garnishment on reserves.




The Reality

A The lack of laws related to on-reserve
Matrimonial property results in people,
mostly women, living on a reserve, who
do not have a CP, and do not have the
same legal rights or access to the same
legal remedies as people who live off a
reserve.

A These individuals may have to leave their
matrimonial home and, In some cases,
leave the reserve.



Family Vielence

A Although It IS possible to obtain a
restraining order unaer the Crminal Coade,
the courts cannot order-an abusive Spouse
to leave the matrimonial home:if the
Certificate of Possession is in the abusive
S:p'o-ls-e;0S name .



Federal Legislation

A On Monday, December 16, 2013 the federal Family

IHomes on Reserves -and Matrimonial Interests or Rights
Act came Into force.

A“Thelaw providesthat'FirstNationsin“Canada have one

year to come up with their own law or the federal law
will apply to reserve lands.

PIB is developing has one year from the date it comes
Into force to develop a similar law or it will be bound by
the new legislation.

If PIB signs on to develop a Land Code it must develop
its own Matrimonial Law or the federal legislation will
apply but the time line is extended to three years.



